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(11")
aRa fa rzrr/ aftmrais, rzgma (srft«a)

Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

st at#Rt fail
('ef) Date of issue

05.12.2023

Arising out of Order-In-Original No. 105/AC/DEM/MEH/ST/SHREE P.B./2021-22 dated

(s-) 30.03.2022 passed by the Assistant Commissioner; CGST, CGST & CEx, Division -

Mehsana, Gandhinagar Commissionerate

61 cf1 ~1 cfict Y cJlf t=l11=f 3TI""{ 'Cfqf I M/s Shree P. B. Thakor & Sons, Muvada Ni Seem, At-
("'cf) Name and Address of the

Appellant Linch, Mehsana, Gujarat

lgrfz sh-mgr sriatsr rtra mar ? at azs star ah If zrnfnfa Ra aag +TaT
srfeartr zrfha ratgtrwr radarrq#aar&, surfht am2gr fas graar?l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

( 1) tr 3 g r a d gr«ea sf@Ru, 1994 cl?!- muraaRt aau mgta?pains err <ITT'
T-arr h rr vpa h siasia grrur smear srf Ra, Taal, fa ia I <14, ~ fcr'mlT,
atf#ifa, sla {tr sa, titre lTI1T, rft~: 11000 1 <ITT" cl?!-~.~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(e!i) '4"R lTT<1' cl?!- wFrt %~it~~ ~IHcfil{ ffi U' f#Rt sqosrtr zr tr ma(a 'lfT00
osrtr k a@?srusrr lTT<1' #t-~ ~ lTI1T if, 'lfT far warturmutt? agff cfil {© I~ if
'lJT fa4f or I<. ?(' it°mfr #Rahhut s&et

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another duri ghe course
of processing of the goods in a warehouse or in storage whether in ...;~,~~~~:fi.';!t'\., a

h
-,S V ,.. ,. '-,· -i.
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(4) harf@aft u a#gr f.-tl!Yfcta +:rn1 tR"mmt a Raf4fur i 3rat«r gr«ea #aT tR"

3area graRamistmm#argffaar2grt faff@a ?
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(4) sift sgraa Rt srrar genmara fu itst ?fzmr ftn&? sit erarr it sa
mn~~~ lj,ct I Rt# &rgn, sf harqR atTTm GfR if ~~ (-;:i" 2) 1998

arr 109 rtf4 fag ·rg et
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ft 3«qraa gra (fl) fara41, 2001 h fur 9 sia«fa Rafeya ier zg-8t
ffl<TT if, ma 3TR!?T t °5fFct 3TR!?T ma mTcfi ?f cITt,r eh slag-gr vi aft?gr cfil" if-it'
faat a arr 5fa aha far star argy sh arr alar m er gRf siaf ear 35-~ if
f.rmftcr Rt eh {rat k rag#arr etn-6at Rt °5fFct 'lTT~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfes zar ehrr sgiiauTaszr5a nr 3tatst 200/- #tr zgratr ft
\J"\TC!; 3jl sgt iaq4a u4 are asnrr gr at 1000/- # tfiTff~ # \J"\TQ;I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

mm gcea, a4tr sqrar gearu ear 91( &{ cf1 rn rrnrf@er#wa ,faaft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) rz3rat ga sf@2fr, 1944 Rt aT 35-4/35- h siaii:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) -3'chRlf©a 91"{-o§.~ aarg srar eh zrrat Rt st, zftt mm W91, ~
graa gr«an v ?ara zfll nznf@2aw (fez) Rs fr 2fr ft@cm,a«rat 2nd Tr,

agut sra, rat, @te«Fr, zarara-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules~01, and shall be
accompanied against (one which at least should be a~P."f._ "."if~-;'~Y a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of ¢y:f!J°'7 .Jl;~f~i4\demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac _r,'gi eci¾~,fy i: ~; 1e form of
crossed bank draft in favour of Asstt. Registar of a brancfil;.\, ~i_~~...)i te public\»., ..-#°I

- -~ .., ~+ Q '- ,A._



sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zuf?zrsr?gr i#gsit mrgr @tar ? at r@tasir fr Rlr mar raa sge
tr fat star Regs srgt zg sf f far ffi ffl -?t- m t~ <r~ 6141<-A lj

rnf@lawtushattrarcRt umaarfr star ?
In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the cas_e may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l00/- for each.

(4} -4rat7 glean sf@ef7a 1970 rt «ijf@aRt sag#t -1 k# siasia HmR'cf fhg gar sn
nearzrcmrgr zrnftfa fofqf@rat a# sr?gr la 7@2taRt ua fars6.50at 1r4tr
gr«ea fez«rrgr fez

One copy of application or O.I.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of_ Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) za sit jaf@lamtRt Rist# ar fail #r sit st eatstaff far star 2a sit fl
~'~ '3 ,9 Iai greenuiara cf ffi lJ~ (cfi I l!Tfct fu) f.:rl!i:r, 1982 it~ t:1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr green, h{tr 3gr«a ten qi ara4tu +er1znf@#wT (fez) ah #fr sflt eh mu?
if cfict64 it ii I (Demand) ~~ (Penalty) efiT 10%¥ \lfm~3fRm ~I 'QI i;,t i fch,~¥ \lfm

10~~t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#Rt3are gem sit hara eh sia«fa, sf@tr#frRt m1T (Duty Demanded) I

(1) m- (Section) llD tcf'Qcf f.tmfta-ufu;
(2) fwrr~~~ # Uffl"lj';
(3) @dz#fez fail fr 6 Raza?rrfg

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

( 6) (i) sr 3r?gr ah 1Ra aft 7f@2rawhrrzt green rear green zur au fa ct IR a gt athr fRu +Tu
gem a#10% raru st szfha aw fa ct IRa it° dGf~ ~ 10% 'TTT(Trl" in:- cITT" ·;j=j·p=rcfim ~I

In view of above, an appeal against this order shall lie before the~.nal on
payment of 10% of the duty demanded where duty or duty and penalty ~!J!i~i=>:p.t~,
or penalty, where penalty alone is in dispute." ?? ..s·/;J';; i' ·• '"'-· \ ,, .,I!?.., v-.,.;i .-=--. ,.- .

re ± "-s {:'• srs'.. ' . .. ! - '% -' 2%i.,.,,0 _ ....:-
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F. No. GAPPL/COM/STP/2325/2023

3r 41fz4 3I&I/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Shree P. B. Thakor & Sons, Muvada

Ni Seem, At-Linch, Mehsana, Gujarat [hereinafter referred to as "the appellant"]

against Order in Original No. 105/AC/DEM/rvffiH/ST/SHREE P.B./2021-22 dated

30.03.2022 [hereinafter referred to as "the impugned order"] passed by the Assistant

Commissioner, CGST, CGST & CEx, Division - Mehsana, Gandhinagar

Commissionerate [hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were registered under

Service Tax registration no. ABRFS5551JSD00 1 for providing taxable services. As

per the information received from Income Tax Department, it was observed by

jurisdictional officer that during the period F.Y. 2014-15, the appellant had earned

service income but they had not filed ST-3 returns. Accordingly, in order to verify the

said discrepancy, letter dated 19.06.2020 through email issued to the appellant calling

for the details of services provided during the period F.Y. 2014-15. But they did not

submit any reply. Further, the jurisdictional officer considering the services provided

by the appellant as taxable under Section 65 B (44) of the Finance Act, 1994

determined the Service Tax liability for the FY. 2014-15 on the basis of value of

'Sales of Services' under Sales/Gross Receipts from Services (Value from ITR) and

Form 26AS as details below:

Sr. Period Differential Taxable Value as Rate of Service Service Tax

No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess payable but not
paid (in Rs.)

1. 2014-15 16,612/ 12.36% 2,053/

3. The appellant was issued Show Cause Notice No. V.ST/1 lA-138/Shree PB

Thakor/2020-21 dated 25.06.2020 (in short SCN) proposing to demand and recover

Service Tax amounting to Rs.2,053/- under proviso to Section 73 (1) of Finance Act,

1994 along with interest under Section 75 of the Act. The SCN also proposed

imposition of penalty under Section 77(2), Section 77C and Section 78 of the Finance

Act, 1994.

4. The said SCN was adjudicated ex-parte vide the impugned order wherein :

o Service Tax demand of Rs. 2,053/- was confirmed under Section 73(2) of the

Finance Act, 1994 alongwith interest under Sectio 75oftpePinance Act, 1994.yP 4 f 8 re 8 C~~-d-'')P '-' ii-: t._

·es ·s E #\e, -=
\./
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F. No. GAPPL/COM/STP/2325/2023

Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994.

Penalty of @ 200/- per day till the date of compliance or Rs. 10,000/-, whichever

is higher, was imposed under Section 77C ofthe Finance Act, 1994.

Penalty of RS.2,053/- was imposed under Section 78 of the Finance Act, 1994

with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

► The appellant agree and ready to make payment of differential service tax of

Rs.2053/- with interest thereon. The appellant is herewith enclosing the copy of

such paid challan for your kind peruse. The department has confirmed the

penalty of Rs.200/- per day u/s 77C, Rs.10000/- u/s 77(2) & Rs.2053/- u/s 78

of the Finance Act, 1994. In respect thereof, the appellant wants to submit that

the penalty of Rs.200/- per day u/s 77C is huge penalty against the demand of

service tax of Rs.2053/-. The penalty amount must be maximum upto the

demand of service tax. The huge demand of penalty of Rs.200/- per day u/s

77C of the Finance Act, 1994 is not sustainable in the interest of law and

justice. So, the appellant hereby request you to drop the huge amount of

penalty u/s 77C, 77(2) & 78 of the Finance Act, 1994 in the interest of law and

justice.

► The show cause notice has proposed to impose penalty under Section 78 of the

Finance Act, 1994. The Appellant has demonstrated above that they have not

suppressed any information from the department and there was no willful

misstatement on the part of the Appellant. The Show Cause Notice has not

given any reason whatsoever for imposing the penalty under Section 78 of the

Act. The show cause notice is liable to be dropped on this ground also. Further,

the Appellant stated that there activities were not taxable. That cannot be

treated as suppression from the department. The Appellant rely on Hon'ble

Gujarat High Court decision in case of Steel Cast Ltd. 2011 (21) STR 500

(Guj).

> The Appellant submitted that the penalty under Section 77 is not imposable

since there is no short payment of service tax. As per the merits of the case,

the Appellant is not liable for payment of Service ta ·~ ,....~ ,.se -s• Yd
5 .°1 rs" €2. ,

'o <%°

*
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F. No. GAPPL/COM/STP/2325/2023

► The appellant submitted that for imposing penalty, there should be an intention

to evade payment of service tax on the part of the Appellant. The penal

provisions are only a tool to safeguard against contravention of the rules. The

Appellant submits that they have always been and are still under the bonafide

belief that they are not liable for payment of service tax. Such bonafide belief

was based on the grounds given above. There was no intention to evade

payment of service tax as mentioned in the ground above. Therefore, no

penalty is imposable in the present case. In support of the above view, reliance

is placed on the decision of the Hon'ble Courts and Tribunals in the case of:

. ~ Hindustan Steel Ltd. v The State of Orissa reported in AIR 1970 (SC) 253.
o Pushpam Phannaceuticals Company v CCE 1995 (78) ELT 401 (SC)
• CCE vs. Chemphar Drugs and Liniments 1989 (40) ELT 276 (SC)
@ Bharat Wagon & Engg. Co. Ltd. v. Commissioner of C. Ex., Patna, (146) ELT 118 (Tri.
- Kolkata),

Cl Goenka Woollen Mills Ltd. v. Commissioner of C. Ex., Shillong, 2001 (135) ELT 873
(Tri. - Kolkata).

e Bhilwara Spinners Ltd. v. Commissioner of Central Excise, Jaipur, 2001 (129) ELT 45 8
(Ti. -Del.),► They requested to drop the demand of penalty u/s 77C, 77(2) & 78 ofFinance

Act, 1994.

6. Personal Hearing in the case was held on 18.08.2023. Shri Vipul Khandhar,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

reiterated the submissions made in the appeal memorandum and in the additional

submissions which were handed over at the time of personal hearing. He also=

submitted that the appellant had deposited the entire tax payable prior to issue of the

Show Cause Notice. Therefore, the Show Cause Notice was not required to be issued

and the proceedings were deemed to be concluded. Therefore, no penalty should have

been imposed on the appellant. He, therefore, requested to set aside the impugned

orders and allow the appeal.

6.1 On account of change m appellate authority, personal hearing was aga1n

scheduled on 20.10.2023. Shri Vipul Khandhar, Chartered Accountant, appeared for

personal hearing on behalf of the appellant. He reiterated the contents of the written

submission and requested to allow their appeal.

7. I have carefully gone through the facts of the ailab e on record, grounds
Ra ·P

of appeal in the appeal memorandum, oral sub1 ,,.,.. nal submissions
3s:r- l ,.;,

Page 6 of8 ?
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F. No. GAPPL/COM/STP/2325/2023

made during personal hearing, the impugned order passed by the adjudicating

authority and other case records. The issue before me for decision in the present

appeal is whether the demand of service tax amounting to Rs.2,053/- confirmed under

proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties vide

the impugned· order passed by the adjudicating authority in the facts and

circumstances of the case is legal and proper or otherwise. The demand pertains to

the period F.Y. 2014-15.

8. I find that the appellant were registered with the Service Tax Department but

did not file ST-3 returns for the period F.Y. 2014-15. However, they stated during the

course of hearing that they paid the entire payable Service Tax prior to SCN,

therefore, the SCN was not required to be issued. They also purportedly claimed in

appeal memorandum that they agreed to pay the Service Tax of Rs.2053/- with

interest thereon and the copy of such paid challan is enclosed herewith. However,

they did not submit any documentary evidence to support their claim to this authority.

9. I find that the appellant is willing to pay the outstanding tax with interest. Now

the matter remains to decide that the imposed penalty is justifiable or not. In this

matter, I find the penalties were imposed under Section 77(2), Section 77C and

Section 78 (1) of the Finance Act, 1994. On going through the provisions of these

Sections, it turns out that all the penalties have been imposed fairly and justifiably

under Section 77(2), Section 77C and Section 78 (1) of the Finance Act, 1994.

10. In view of the discussions made above, the impugned order is upheld.

11. sflmafti afR +& afaa Rqzr5qt al#fan star?
The appeal filed by the appellant stands disposed of in above terms.

if)a/Attested :

a
gr +TR
3rftrs (a4lea)
fl sf gr €, srtrral
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F. No. GAPPL/COM/STP/2325/2023

ByREGD/SPEED POST ADD

To,
MIs Shree P. B. Thakor & Sons,
Muvada Ni Seem, At-Linch,
Mehsana, Gujarat

Copy to:

1. The Principal ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Assistant Commissioner, Central GST Division

Commissionerate: Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Alunedabad. (for

Mehsana,

uploading the OIA)

s.6aFe.
6. P.A. File.
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