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Arising out of Order-In-Original No. 105/AC/DEM/MEH/ST/SHREE P.B./2021-22 dated
(¥) | 30.03.2022 passed by the Assistant Commissioner, CGST, CGST & CEx, Division —

Mehsana, Gandhinagar Commissionerate

arfterehal T AT ST T / M/s Shree P. B. Thakor & Sons, Muvada Ni Seem, At-
(&) | Name and Address of the ) . ~
Appellant Linch, Mehsana, Gujarat

7€ =Ry T Aier-eer & SRETY STWE AT § 41 98 59 Sad ¥ TR aurRdia i a6y T wed
TR Y ST Srora TRRIETOT SIS TEqd Y qehdT &, e i U saer 3 e € aehat §)

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

T TR BT TACIETOT e -

Revision application to Government of India:

(1) el Seures o A, 1994 T €T saw A1 aqTg T WA 6 o1 5 Lo &TT &l
SY-ETT 3 T UG ¥ SN [ACET e S G, WK qRHS, 6w e, were @,
=veft iR, sfae G0 e, gae A, 78 fReefl: 110001 @t H S 1R -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() aﬁmﬁaﬁ%mﬁwﬂﬁmaﬁ%%ﬁmmmﬁmﬁﬁmw
WU & @Y HOSTIT & AT 3 STy 5T AT #, AT Rt e AT woeTk # A8 g R e §
27 et sroeTTTE A &Y ATt St i % S gR gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another duri
of processing of the goods in a warehouse or in storage whether in
warehouse.
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(@) W%mﬁﬁrwmﬁwﬁﬁﬁﬁamwmm%ﬁﬁﬁwﬁmqﬁﬁmﬂﬂ
WQ@%&%%W&@W%WWWWﬁwﬁW%

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

Q) wﬁ&wwwﬁﬁﬁqﬁmm%w(ﬁamwﬁ)ﬁﬁaﬁmwwﬁl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@)  sifqw STE aﬁw&w%ﬁw%msﬁw%ﬁﬁtmiﬁﬁéaﬁ?ﬁﬁmﬂeﬁw
m@ﬁw%gﬁmm,m%m'wﬁﬂﬁmwmmﬁﬁﬂa@ﬁwﬁm 1998
2T 109 g7 Frgen &g TN

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) e ScaTe e (i) raaTeasy, 2001 ¥ o 9 ¥ sinta RRATEE yoo dear 3-8 7 &1
gfaat #, aﬁ:&r%ﬁsﬁm%&rﬁf@ﬁﬁﬂﬁ%zﬁﬁw%ﬁ%ﬁw-aﬁq@mﬁﬁaﬁﬂﬁ%—ﬁ
TRR ¥ arer SR srded R ST =Ry ST T GTeT § T ged i F et aRr 35-%
ﬁraﬂﬁ@r%w%w%m&ﬁm@wﬁﬁ%ﬁ@?ﬁmﬁm

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁ%ﬁ?mﬁﬁ%ﬁqaﬁﬁaﬂwwmmmwﬁw@ﬁm%w- I T 0l
ST S STgt TR e U @ & SATET g 1000/~ 7 I AT i ST
The revision application shall be accompanied by a fee of Rs.200 /- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

e g, FRT TeaTaT e UE e A% ardeliT =R & wi arfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e STiTae g A, 1944 T &7 35-d1/35-5 & -
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SwEEd qR=9E ¥ 9aTY AER & sremar # adle, el % T AT o, Fed
Wsmwwwm(ﬁﬁ)ﬁmwm,mﬁzm ATAT,
agATET W, SraaT, e, AZHIA1E-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules_Q‘L.and shall be
accompanied against (one which at least should be ajc{frﬁpled":by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of dytsy emand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac r§§ ectiiis

crossed bank draft in favour of Asstt. Registar of a bré.né:f%“ Fuch

Y S s \




-

sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) AR T SIer § S A ST T AT ST & AV AT [ AL F G B 1 Gt ST
&1 frar AT 9TRY T @7 ¥ a9 g¢ oY 5 ey o 18 & a=n ¥ g qurfReta sy
FTTATTRIRTOT &7 o ST AT el T GCehT< i Teh STaa fohdT STt & |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT g SANEE 1970 FUT HSiiaw f erqgHr -1 F ofwia Meila g srger I
SR AT AR FATRRY Fotaw w3 st § F 7o it TF IR & 6.50 U KT AT
ek Tehe @ giT =i |

One copy of application or 0O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(B} =T A GaTea wrHet B W we arer et f R ot ear swewiea e st g S
9, HeElT IeUTE o Ta Saret sTfiefiar =arafdeer (e ) Faw, 1982 § Mg g

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) AT qEF, FeEIT IeUTET ook T Farene rfiehiT =t (Reee) g wia et & qrae
¥ FFe| T (Demand) T& &€ (Penalty) T 10% & STHT HeAT ST | GreAifen, STTERTH T& ST
10 %S ¥9C 1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

R STITE oo 3T TATehT 3 SAvia, QT gRIT Faed il A (Duty Demanded)|
(1) ©¥ (Section) 11D & agq Haiia i
(2) foraT Torg AFaE hise H i,
(3) ¥T< hise Fawt F Maw 6 & agd o7 Wi

g G ST * wifera arfier # wger g ST gerett Hg il JITereT e & forg g ot & faar
T g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,;
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T e F i srfier qriAHTor % TWeT gt Qe STeraT o AT 408 fAaTiad gt €f €T fhy T
9 F 10% STAT U 31T et Feret gue faaried & @« v % 10% ST 9% ) S{7 6T gl

In view of above, an appeal against this order shall lie before the Tri nal on
payment of 10% of the duty demanded where duty or duty and penalty
or penalty, where penalty alone is in dispute.”
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F. No. GAPPL/COM/STP/2325/2023

i 3MSe/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Shree P. B. Thakor & Sons, Muvada
Ni Seem, At-Linch, Mehsana, Gujarat [hereinafter referred to as “the appellant”]
against Order in Original No. 105/AC/DEM/MEH/ST/SHREE P.B./2021-22 dated
30.03.2022 [hereinafter referred to as “the impugned order”] passed by the Assistant
Commissioner, CGST, CGST & CEx, Division — Mehsana, Gandhinagar

Commissionerate [hereinafter referred to as “the adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were registered under
Service Tax registration no. ABRFS5551JSD001 for providing taxable services. As
per the information received from Income Tax Department, it was observed by
jurisdictional officer that during the period F.Y. 2014-15, the appellant had earned
service income but they had not filed ST-3 returns. Accordingly, in order to verify the
said discrepancy, letter dated 19.06.2020 through email issued to the appellant calling
for the details of services provided during the period F.Y. 2014-15. But they did not
submit any reply. Further, the jurisdictional officer considering the services provided
by the appellant as taxable under Section 65 B (44) of the Finance Act, 1994
determined the Service Tax liability for the F.Y. 2014-15 on the basis of value of
‘Qales of Services’ under Sales/Gross Receipts from Services (Value from ITR) and

vForm 26AS as details below :

Sr. | Period Differential Taxable Value as | Rate of Service Service Tax
No. | (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess payable but not

paid (in Rs.)
1. 12014-15 16,612/- 12.36% 2,053/-

3. The appellant was issued Show Cause Notice No. V.ST/11A-138/Shree PB
Thakor/2020-21 dated 25.06.2020 (in short SCN) proposing to demand and recover
Service Tax amounting to Rs.2,053/- under proviso to Section 73 (1) of Finance Act,
1994 along with interest under Section 75 of the Act. The SCN also proposed
imposition of penalty under Section 77(2), Section 77C and Section 78 of the Finance
Act, 1994.

4. The said SCN was adjudicated ex-parte vide the impugned order wherein :
o Service Tax demand of Rs. 2,053/- was confirmed under Section 73(2) of the

Finance Act, 1994 alongwith interest under Sectlo ﬁ&@f ’eh
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5.

F. No. GAPPL/COM/STP/2325/2023

Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994.

Penalty of @ 200/- per day till the date of compliance or Rs.10,000/-, whichever
is higher, was imposed under Section 77C of the Finance Act, 1994.

Penalty of Rs.2,053/- was imposed under Section 78 of the Finance Act,1994

with option for reduced penalty in terms of clause (ii).

Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

>

The appellant agree and ready to make payment of differential service tax of
Rs.2053/- with interest thereon. The appellant is herewith enclosing the copy of
such paid challan for your kind peruse. The department has confirmed the
penalty of Rs.200/- per day u/s 77C, Rs.10000/- u/s 77(2) & Rs.2053/- u/s 78
of the Finance Act, 1994. In respect thereof, the appellant wants to submit that
the penalty of Rs.200/- per day u/s 77C is huge penalty against the demand of
service tax of Rs.2053/-. The penalty amount must be maximum upto the
demand of service tax. The huge demand of penalty of Rs.200/- per day u/s
77C of the Finance Act, 1994 is not sustainable in the interest of law and
justice. So, the appellant hereby request you to drop the huge amount of
penalty u/s 77C, 77(2) & 78 of the Finance Act, 1994 in the interest of law and
justice.

The show cause notice has proposed to impose penalty under Section 78 of the
Finance Act, 1994. The Appellant has demonstrated above that they have not
suppressed any information from the department and there was no willful
misstatement on the part of the Appellant. The Show Cause Notice has not
given any reason whatsoever for imposing the penalty under Section 78 of the
Act. The show cause notice is liable to be dropped on this grouﬁd also. Further,
the Appellant stated that there activities were not taxable. That cannot be
treated as suppression from the department. The Appellant rely on Hon’ble
Gujarat High Court decision in case of Steel Cast Ltd. 2011 (21) STR 500
(Guj).

The Appellant submitted that the penalty under Section 77 is not imposable

since there is no short payment of service tax. As per the merits of the case,




F. No. GAPPL/COM/STP/2325/2023

>  The appellant submitted that for imposing penalty, there should be an intention
to evade payment of service tax on the part of the Appellant. The penal
provisions are only a tool to safeguard against contravention of the rules. The
Appellant submits that they have always been and are still under the bonafide
belief that they are not liable for payment of service tax. Such bonafide belief
was based on the grounds given above. There was no intention to evade
payment of service tax as mentioned in the ground above. Therefore, no
penalty is imposable in the present case. In support of the above view, reliance

is placed on the decision of the Hon'ble Courts and Tribunals in the case of :

‘o Hindustan Steel Ltd. v The State of Orissa reported in AIR 1970 (SC) 253.

o Pushpam Pharmaceuticals Company v CCE 1995 (78) ELT 401 (SC)

o CCE vs. Chemphar Drugs and Liniments 1989 (40) ELT 276 (SC)

o Bharat Wagon & Engg. Co. Ltd. v. Commissioner of C. Ex., Patna, (146) ELT 118 (Tri.
— Kolkata),

e Goenka Woollen Mills Ltd. v. Commissioner of C. Ex., Shillong, 2001 (135) ELT 873
(Tri. — Kolkata).

e Bhilwara Spinners Ltd. v. Commissioner of Central Excise, Jaipur, 2001 (129) ELT 458
(Tri. — Del.), '

>  They requested to drop the demand of penalty u/s 77C, 77(2) & 78 of Finance

Act, 1994.

6.  Personal Hearing in the case was held on 18.08.2023. Shri Vipul Khandhar,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He
reiterated the submissions made in the appeal memorandum and in the additional
submissions which were handed over at the time of personal hearing. He also=
submitted that the appellaﬁt had deposited the entire tax payable prior to issue of the
Show Cause Notice. Therefore, the Show Cause Notice was not required to be issued
" and the proceedings were deemed to be concluded. Therefore, no penalty should have
been imposed on the appellant. He, therefore, requested to set aside the impugned

orders and allow the appeal.

6.1 On account of change in appellate authority, personal hearing was again
scheduled on 20.10.2023. Shri Vipul Khandhar, Chartered Accountant, appeared for
personal hearing on behalf of the appellant. He reiterated the contents of the written

submission and requested to allow their appeal.

7. I have carefully gone through the facts of the cas
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made during personal hearing, the impugned order passed by the adjudicating
authority and other case records. The issue before me for decision in the present
appeal is whether the demand of service tax amounting to Rs.2,053/- confirmed under

proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties vide

the impugned order passed by the édjudicating authority in the facts and

circumstances of the case is legal and proper or otherwise. The demand pertains to

the period F.Y. 2014-15.

8. I find that the appellant were registered with the Service Tax Department but
did not file ST-3 returns for the period F.Y. 2014-15. However, they stated during the
course of hearing that they paid the entire payable Service Tax prior to SCN,
therefore, the SCN was not required to be issued. They also purPortedly claimed in
appeal memorandum that they agreed to pay the Service Tax of Rs.2053/- with
interest thereon and the copy of such paid challan is enclosed herewith. However,

they did not submit any documentary evidence to support their claim to this authority.

9. I find that the appellant is Wiiling to pay the outstanding tax with interest. Now
the matter remains to decide that the imposed penalty is justifiable or not. In this
matter, T find the penalties were imposed under Section 77(2), Section 77C and
Section 78 (1) of the Finance Act, 1994. On going through the provisions of these
Sections, it turns out that all the penalties have beeﬁ imposed fairly and justifiably

under Section 77(2), Section 77C and Section 78 (1) of the Finance Act, 1994.

10. In view of the discussions made above, the impugned order is upheld.

11, ordier et @y et Y T erfYer T RoeT Sk adis o [T Sar g |
The appeal filed by the appellant stands disposed of in above terms.
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By REGD/SPEED POST A/D

To,

M/s Shree P. B. Thakor & Sons,
Muvada Ni Seem, At-Linch,
Mehsana, Gujarat

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3 The Assistant Commissioner, Central GST Division - Mehsana,
Commissionerate : Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for

uploading the OIA)
7 Guard File. (s
6. P.A.File. zi %
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